Remarks/Arguments 



Reconsideration of the above-identified application, in view of the following remarks, is 
respectfully requested. 

I Status Of The Claims 

Claims 22-28 are withdrawn from consideration. Claim 29 has been amended and new 
claim 37 has been added. Support for the amendment and the new claim may be found, for 
example, in the specification at page 24, lines 7-12, claims 30-32 and Figure 1. No new matter 
has been added. Claims 29-37 are pending in this application and are at issue. 

II Rejection Under 35 U.S.C. § 103(a) 

(i) Claims 29-36 stand rejected under 35 U.S.C. § 103 (a) as obvious over Kranzler et al. 
(U.S. Patent No. 6,635,675, "Kranzler"). The Examiner asserts that Kranzler teaches a dosage 
escalation of milnacipran for treating fibromyalgia syndrome that renders the present claims 
obvious. 

This rejection is respectfully traversed. Kranzler is disqualified as prior art to the present 
application under 35 U.S.C. § 103(c). 

Kranzler issued on October 21, 2003 from U.S. Application Serial No. 10/014,149, filed 
November 5, 2001. Kranzler published (as U.S. Publication No. 2003/0139476) on July 24, 
2003. The present application was filed on October 3, 2003 and claims priority to four U.S. 
provisional applications, each of which was filed before July 24, 2003. Thus, Kranzler is only 
available as prior art to the present application under 35 U.S.C. § 102(e). Indeed, as noted by the 
Examiner at page 3 of the August 27, 2007 Office Action, Kranzler is not available as prior art 
under 35 U.S.C. § 102(a) to the present application. Also, Kranzler is also not available as prior 
art under 35 U.S.C. § 102(b) to the present application. 

35 U.S.C. § 103(c)(1) provides that: 

Subject matter developed by another person, which qualifies as 
prior art only under one or more of subsections (e), (f), and (g) of 
section 102 of this title, shall not preclude patentability under this 
section where the subject matter and the claimed invention were, at 
the time the claimed invention was made, owned by the same 
person or subject to an obligation of assignment to the same 
person. 
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The instant application, U.S. Application Serial No. 10/678,767, was subject to an 
obligation of assignment to Cypress Bioscience, Inc. at the time the claimed invention was made. 
U.S. Patent No. 6,635,675 was assigned to Cypress Bioscience, Inc. at the time the instantly 
claimed invention was made (Reel/Frame 012790/0790, recorded April 1, 2002). 

Therefore Kranzler is disqualified as prior art to the present application under 35 U.S.C. § 
103(c) and the rejection should be withdrawn. 

Ill Conclusion 



amendments set forth above, each of the presently pending claims in this application is believed 
to be in condition for allowance. 



If there are any other issues remaining which the Examiner believes could be resolved 



through either a Supplemental Response or an Examiner's Amendment, the Examiner is 
respectfully requested to contact the undersigned at the telephone number indicated below. 



No new matter has been added by these amendments. In view of the comments and 



Dated: April 15,2008 




Paul M. Zagar, M.D. 
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